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REMARKS 



The as-mcd abstract has been replaced to avo>d Examiner's objecnon to the single 
sentence claim structuie. 

a.,ms 1-39, and 41-42 arc pending. CWins 40, 43, and 44 have been cancelled 
or withdrawn. 

The undersigned ,s appreciative of the ExaTmncr's conclu.on that clain^s 
13.14,19-21 and 25-37 are allowable if rewritten in indepe,idcnt form and amended to 
overcome section 1 12, second paragraph issues. 

Applicants have a^nended each pending independent cJam. to further describe the 
.,de as follows: 

a,^ciu,d..itMn^ 

,^J.v the .shavin. ^^rtionsj^ ^W.c\ move, thr . o^h the di.c spac e; 

support for th,s amendn,ent rs provided at page 8, lines 8-14 of the as-filed 
specification, which reads as follows: 

Still rcfcrrmg to F,gure 8, preferably, the head portion 27 of the guide 
"Ser d,stflly than the shaving portions.^ J^L^^u^SS 
head -7 7 ..t. a centerin g d r.vice which insiur ^ thM the, eq ual depth or . 
^rj: I S^ from caeh ^ .-^r-"> ^'^^ P^^t.. Mnr>> preferably, head 27 

^ nir mHi th° -P '"--^- ^"d a^ ^i-^t. m the centomm function . 
refer.bWt1^ a potion of each ~he lands is positioned distal to the 
nS f 17 of Shaving portions 14.16. Those leading portion, farther 
Sliz; ti devrce\.pon'its initial entry mto the disc space, and prevent 
clogging. 

Funher supper, for amendmen. is prov.dcd a. page 8. lines 24-28 of ,be a.-med 
specification, which reads as follows: 

tn Fitrure 10 yhr j-n— ■ of the tntide 24 is to 
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amounts — ^-^^^^ fr""^ each_endBlate. When die guide is 
l^^^-^^^^^l^Hh^^^ (i.e., its^idpomt M^.. located 
betweS t7To% and 60% of the distance from edges Y and Z), 
sETtiai^^equ^ amounts of bone are removed from each endplate. 

Since the term "guide" is found in the juxtaposition with the term "shaving 
portion." m the above p....gcs, the .killed artisan would recognize the non-cutung 
nature oF the guide. 

Further support for the "non-outting" aspect of the amendment is lound in the 
head shapes of Figure 11 (nipple shape). Figure 12 (bullet .hapc) and Figure 13 
(circular), 

The Examiner has rejected claims 1-12, 15, 18, 22-24 and 38-44 pursuant to 
35 use 102(a) as being anticipated by US Patent No. 5,649,945 (Ray et a).). Tn the 
l^inal Rejection, the Examiner stated the need for clarif-eation of the tern, "guide' : 

Tn rcsDonse to the present rejection applicant argues Ray et al fails to 
dlcloseT'-RSdc" and then declares that a guide is a non-cutt,ng member 
fhafhelDS aC the chisel if the chisel were somehow misaligned . thereby 
SiSg th C«l amounts of material are removed from the upper and 
nweTtorktii^e portions." Unfortunately, the rejected claims fail to 
TcmXTZU:^ language. The examiner would readily withdraw 
the present rejection if such language were included m the claim. 

Applicant have amended independent claims 1. 37, 41 and 42 to reate a non-cutting 
gnide adapted to center the chisel within the disc space so that equal amounts ot bone are 
removed from each endplate by the shaving portions as the chisel moves through the disc 
space, as suggested by the Examiner. Accordingly, the Ray rejection should be 
withdrawn in view of these claims. 

Since claims 43 and 44 have been cancelled, the Examiner's anticipation rejection of 
these claims in view of Ray is now moot. 

Claim 43 was rejected under 35 USC 102(e) as being anticipated by 
Nicholson. 
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Since claims 43 and 44 have been cancelled. th« Exaniiner's rejection of these 
claims in view of Nicholson is now moot. 

Claim 44 was rejected under 35 USC 102(e) as being anticipated by Japanese 
patent 210316. 

Since claim 44 has been cancelled, the Examiner's rejection of these claims in 
view of Japanese patent 2 1 03 16 is now moot. 

Claims 16-17 were rejected under 35 USC 103 as being obvious over Ray. 

Since claims 16 and 17 depend from claim I, and claim 1 is patentable over Ray. 
these dependent claims should be patentable as well. 

Applicants believe that inventorship remains the same as in the as-filed case. 

In addition, please provide any exten.sions of time which may be necessary and 
charge any fees which may be due to Deposit Account No. 10-0750, but do not include 

any payment of issne fees. 

Should there be any remaining or further questions, the Examiner is requested to 

place contact the undersigned directly, 

Respectfully submitted, 

Thomas M. DiMauro 
Attomey for Applicants 
Reg. No. 35,490 
DePiiy Spine 
325 Paramount Drive 
Raynham. MA 02767 
(508) 880-8401 
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